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Dear Sir: 

This is in response to the Order Returning Undocketed Appeal to Examiner, 
dated August 28. 2007, the time for response being before September 28, 2007. 
Appellant's Brief on Appeal from the decision of the Examiner, dated March 24, 
2005, rejecting Claims 1-13 of the above-identified application was filed on July 8, 
2005. The claims are set forth in Appendix A, which is attached hereto. Due to the 
specific nature of the issues involved in this Appeal, an Oral Hearing is not deemed 
necessary and is not requested. 

No fee is believed to be required, however, if such a fee is due, please charge 
any additional fee or credit any overpayment to Eckert Seamans Cherin & Mellott, 
LLC Deposit Account No. 02-2556. A duplicate copy of this sheet is enclosed. 


September 7, 2007 


Real Party 7 In Interest 

The real party in interest is Carlos Orlando Vilacha Zanoni. 


Related Appeals and Interferences 

There are no other appeals or interferences known to Appellant or to Appellants 
legal representative which will directly affect, be directly affected by, or have a bearing 
on the Board's decision in the pending appeal. 

Status of the Claims 

Claims 1 and 7 stand rejected under 35 U.S.C. § 102(b) as being anticipated 
by Punte (U.S. Patent No. 2,327,455). 

Claims 2-6 and 8-12 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Punte (U.S. Patent No. 2,327,455) in view of Leenaards (U.S. 
Patent No. 3,827,594). 

Claim 13 stands rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Punte (U.S. Patent No. 2,327,455) in view of Ferngren (U.S. Patent No. 2,099,056). 

Claims 14-16 are withdrawn. 

The rejections of claims 1-13 are the subject of this appeal. 

Status of the Amendments 

There are currently no amendments to the pending claims. The claims as they 
stand on Appeal are contained in the Appendix A to this Brief. 

Summary of the Claimed Subject Matter 

This invention relates to a cap, generally known as "crown cork" or a "crown 
closure," used for sealing mainly glass bottles with carbonated (beer, soft drinks, etc) 
and non-carbonated beverages (juices, sauces, etc). Prior art crown closures have a 
shell with a generally flat disk, a curved portion, and a depending skirt. When 
attached to a bottle, the skirt and the curved portion were crimped to conform to the 
contour of a bottle mouth. The disadvantage of the prior art crown closures was that 
the curved portion did not conform to the shape of the bottle prior to crimping. 
Because of this, prior art crown closures tended to slip during the crimping procedure. 
See, specification at 2-3. 

This invention overcomes the disadvantage of the prior art by providing a 
crown closure 10 (page 3, line 5) wherein the curved portion 28 (page 3, line 6) is 
adapted to be the same shape as the mouth contour 42 (page 3, line 7) of a bottle. 
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Specification at 3, lines 5-8. Thus, during the crimping procedure, the crown closure 
is less likely to slip. 

The claims addressed in this Appeal include the following: 

1 . A crown closure comprising: 

a shell (20) (page 3, line 2) having an inside, a top (22) (page 3, line 2), a skirt 
(24) (page 3, line 3), a curved portion (28) (page 3, line 6) and a plurality of serrations 
(26) (page 3, line 3) which do not project into said curved portion (28) (page 3, line 

6); 

said curved portion (28) (page 3, line 6) disposed between said top (22) (page 

3, line 2) and said skirt (24) (page 3, line 3); 

a liner (30) (page 3, line 38) secured to said inside; and 

wherein said curved portion (28) (page 3, line 6) is adapted to be the same 

shape as the mouth contour (42) (page 3, line 7) of a bottle (40) (page 3, line 8). 

2. The crown closure of claim 1 wherein said curved portion (28) (page 3, 
line 6) has a radius greater than about 1 .7 mm. 

3. The crown closure of claim 1 wherein said curved portion (28) (page 3, 
line 6) has a radius of about 0.157 inches (4 mm). 

4. The crown closure of claim 1 wherein said shell (20) (page 3, line 2) is 
manufactured from a blank (54) (page 3, line 34) having a diameter of about I A 
inches (35.5 mm). 

5. The crown closure of claim 1 wherein said shell (20) (page 3, line 2) is 
formed from a blank (54) (page 3. line 34) having a diameter less than about 1 .4446 
inches. 

6. The crown closure of claim 1 wherein said shell (20) (page 3, line 2) 
has twenty serrations (26) (page 3, line 3). 

7. A closed container comprising: 

a bottle (40) (page 3, line 7) having a mouth (42) (page 3. line 7): 
a crown closure secured over said mouth (42) (page 3, line 7); 


said crown closure comprising: 

a shell (20) (page 3, line 2) having an inside, a top (22) (page 3, line 2) , a skirt 
(24) (page 3, line 3), a curved portion (28) (page 3, line 6) and a plurality of serrations 
(26) (page 3, line 3) which do not project into said curved portion (28) (page 3, line 

6); 

said curved portion (28) (page 3, line 6) disposed between said top (22) (page 

3, line 2) and said skirt (24) (page 3, line 3); 

a liner (30) (page 3, line 38) secured to said inside; and 

wherein said curved portion (28) (page 3, line 6) is adapted to be the same 

shape as the contour of said mouth (42) (page 3, line 8). 

8. The closed container of claim 7 wherein said curved portion (28) (page 
3, line 6) has a radius greater than about 1 .7 mm. 

9. The closed container of claim 7 wherein said curved portion (28) (page 
3, line 6) has a radius of about 0.157 inches (4 mm). 

10. The closed container of claim 7 wherein said shell (20) (page 3. line 2) 
is manufactured from a blank (54) (page 3, line 34), and said blank (54) (page 3, line 
34) has a diameter of about 1 .4 inches (35.5 mm). 

1 1 . The crown closure of claim 7 wherein said shell (20) (page 3, line 2) is 
formed from a blank (54) (page 3, line 34) having a diameter less than about 1 .4446 
inches. 

12. The closed container of claim 7 wherein said shell (20) (page 3, line 2) 
has twenty serrations (26) (page 3, line 3). 

1 3. The closed container of claim 7 wherein; 

said bottle mouth (42) (page 3, line 7) includes an upper portion (43) (page 3, 
line 8) and a lower portion (45) (page 3, line 9) with a fulcrum (44) (page 3, line 9) 
therebetween; and 

said curved portion (28) (page 3. line 6) has a radius that is similar to said 
upper portion (43) (page 3, line 8). 
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Grounds of Rejection to be Reviewed on Appeal 

Claims 1 and 7 stand rejected under 35 U.S.C. § 102(b) as being anticipated 
by Punte (U.S. Patent No. 2,327,455). 

Claims 2-6 and 8-12 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Punte (U.S. Patent No. 2,327,455) in view of Leenaards (U.S. 
Patent No. 3,827,594). 

Claim 13 stands rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Punte (U.S. Patent No. 2,327,455) in view of Ferngren (U.S. Patent No. 2,099,056). 

Argument 

Claims 1 and 7; Rejected Under 3 U.S.C. § 102(b) 

Claims 1 and 7 stand rejected under 35 U.S.C. § 102(b) as being anticipated 
by Punte (U.S. Patent No. 2,327,455). Punte discloses a crown closure structured to 
engage a bottle without a pad or liner. The closure is shown in both a pre-application 
shape (Figure 2) and a post-application shape (Figure 3). The closure includes a body 
portion 7 and a sealing portion 8. Page 1 right col., lines 46-47. The sealing portion 8 
includes a "turn" 9 and a skirt 10. Page 1 right col., lines 52-53. The skirt 10 is 
crimped. Page 1 right col., line 54. The "crimps'' are more commonly referred to as 
serrations. As shown in Figure 2, reproduced below, the skirt serrations extend from 
the bottom of the skirt to, approximately, 70% to 90% of the skirt height, which is 
over 50% of the length between the distal tip of the skirt and the outer rib "6." (There 
is an error on Figure 2 as the specification states that the outer rib should be reference 
number 6 and not reference number 5 as shown, see page 1 right col., line 45-46) The 
serrations do not, however, extend into the "turn" at point 9. It is further noted that, 
and is obvious by comparing Figure 2 to Figure 3, the cap in Figure 2 is not adapted 
to have the same shape as the mouth contour of a bottle. 



When the Punte crown closure engages a bottle, as shown in Figure 3 reproduced 
below, approximately the lower 10-20% of the skirt does not adapt to the curved 
shape of the bottle. 



That is, as noted at Page 2 left col., lines 20-27, "[w]hen the cap is applied to the neck 
of a bottle or other container in the manner illustrated if Figure 3 of the drawing, the 
sealing portion 8 of the crown top and the turn thereof at 9 into the skirt 10 are 
reshaped or deformed as at 13 to conform perfectly to the sealing surface presented by 
the neck 14 of the bottle (emphasis added). Thus, the deformation at 13 includes 
the skirt 10 which, as noted above, includes the serrations. 

The Examiner has characterized the deformation as at 13 as the "curved 
portion" as recited in the present application. March 24, 2005 Office Action at page 5, 
lines 1-3. As noted above, the deformation 13 only exists in the post-application form 
of the cap shown in Figure 3. The Examiner, however, further asserts that, 
"[cjlearly Figure 2 of Punte shows the serrations (lines in skirt 1 0) stop short of the 
curved portion," Id. at lines 4-5 (emphasis added). As noted above, Figure 2 shows 
the pre-application shape of the cap. Thus, the Examiner has used the post application 
shape of Figure 3 to define the "curved portion" which conforms to the shape of the 
bottle, then argues that the serrations shown in the pre-application shape of Figure 2 
do not extend past the "curved portion." It appears that the Examiner is attempting to 
equate the "turn" of Figure 2 with the "curved portion" of Figure 3. 
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The Examiner, however, cannot have it both ways. If the "curved portion" is 
what is shown in Figure 3, the serrations obviously extend into the curved portion. 
Conversely, if the Examiner wishes to define the "curved portion" as point 9 of Figure 
2, the Examiner cannot assert that the "curved portion" is adapted to the shape of the 
bottle. That is, the turn at point 9 is far too acute to conform to the shape of the bottle 
shown in Figure 3. 

By way of clarification, the "curved portion" is shown quite clearly by arc 1 8 
shown in Figure 4, reproduced below, which represents the area in which a seal is 
affected. As noted above, the serrations extend well over 50% of the length between 
the distal tip of the skirt and the outer rib. Moreover, the Punte specification states 
that the skirt, along with the serrations, are included in the "deformation" which the 
Examiner has equated with the "curved portion." 



Thus, the Examiner has failed to show where the Punte reference discloses a 
cap having both a shape conforming to the bottle and a lack of serrations in the curved 
portion. 

The Examiner further asserts that "none of the other figures shown (sic) that 
the serrations do extend into the curved portion of the crown closure." March 24. 
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2005 Office Action at page 5, lines 5-7. This argument is baseless as Figure 2 shows 
a cross-sectional view of the cap pre-application, wherein the serrations on the back 
side of the cap may be seen, whereas Figures 3 and 4 show cross-sectional views of 
the cap post-application, that is, on a bottle, wherein the serrations cannot be shown as 
the serrations are behind the bottle. As stated above, the serrations extend over more 
than 50% of the length between the distal edge of the skirt and the outer rib. This 
length extends into the "curved portion" as defined by the Examiner, e.g. the 
deformation 13. Moreover, the Punte specification states that the skirt, which 
includes the serrations, are part of the "deformation 1 3." 

It is further noted that the purpose on the Punte reference is to provide a 
"padless" crown closure. As set forth at page 2 left col., lines 7-12, "[i]t is customary 
to provide sealing pads of cork or other suitable compressible material in crown caps 
of the usual type, but it is the purpose of the present invention to provide a crown cap 
which will effect an efficient seal without such sealing pad inserts." Instead, the 
Punte reference discloses the use of a sealing compound. Thus, it is clear that those 
skilled in the art consider a pad or liner to be different from a sealing compound. The 
present invention recites a liner which is not present in the Punte reference. 

As stated in MPEP §2131: 

A claim is anticipated only if each and every element as 
set forth in the claim is found, either expressly or 
inherently described, in a single prior art reference.... 
The identical invention must be shown in as complete 
detail as is contained in the ... claim. 

Id., citing (Verdigaal Brothers v. Union Oil Co. of California, 814 F.2d 628, 63 1 
(Fed. Cir. 1987) and Richardson v. Suzuki Motor Co., 868 F.2d 1226, 1236, (Fed. Cir. 
1 989). It is submitted that upon reading the Punte reference, one skilled in the art 
would not consider having a crown closure wherein the curved portion is adapted to 
be the same shape as the mouth contour of a bottle and wherein the serrations do not 
project into the curved portion as set forth in both claims 1 and 7. 

Accordingly, Appellant requests that the Examiner's rejection of claims 1 and 
7 under 35 U.S.C. § 102(b) be reversed. 

Claims 2-6 and 8-12; Rejected Under 35 U.S.C. § 103(a) 

Claims 2-6 and 8-12 stand rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Punte (U.S. Patent No. 2,327,455) in view of Leenaards (U.S. 
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Patent No. 3,827,594). Punte and its failure to disclose the elements of the present 
invention are discussed above. Leenaards discloses a crown closure that is shaped to 
accommodate a seal that engages the lateral face of the bottle to which the closure is 
attached. That is, the seal is located between the curved portion of the crown closure 
and the outer side of the bottle. As such, the curved portion of the shell cannot be 
structured to have the same shape as the container to which the closure will be 
attached as the curved portion must be shaped to provide a space for the seal. This 
space is identified by reference number 1 8 on Figure 2 and described at Col. 4, lines 
3-4. Leenaards notes that after deformation, i.e. the crimping procedure, the closure 
is shaped to the mouth of the container. 

Appellant notes that the purpose of the Punte invention is to have a crown 
closure that is "padless," that is, without a liner, whereas the purpose of the Leenaards 
invention is to have a lateral liner. As such, these references cannot be combined. 
Moreover, as stated in, In re Geiger, 815 F.2d 686, 2 U.S.P.Q.2d 1276 (Fed. Cir. 
1 987), "obviousness cannot be established by combining teachings of the prior art to 
produce the claimed invention, absent some teaching, suggestion, or incentive 
supporting combination." (emphasis added). Put another way, "the mere fact that 
disclosures or teachings of the prior art can be retrospectively combined for the 
purpose of evaluating obviousness/nonobviousness issue does not make the 
combination set forth in the invention obvious, unless the art also suggested the 
desirability of the combination Rite-Hite Corp, v Kelly Co., 629 F.Supp. 1042, 
231 U.S.P.Q. 161,q/T</819F.2d 1 120, 2 U.S.P.Q.2d 1 91 5 (E.D.Wis.1986) (emphasis 
added). Similarly, the court in, In re Vaeck, 947 F.2d 488, 20 U.S.P.Q.2d 1438 (Fed. 
Cir. 1991), stated that "both the suggestion [to make the claimed apparatus] and the 
reasonable expectation of success must be found in the prior art, not in the 
Appellant's disclosure." 

With regard to Punte and Leenaards, there is no teaching, suggestion, or 
incentive in either reference to suggest the combination recited by the Examiner. As 
such, it is not proper to base a rejection under 35 U.S.C. § 103(a) on these combination 
of references. Moreover, neither reference teaches a crown closure wherein the 
curved portion is adapted to be the same shape as the mouth contour of a bottle and 
wherein the serrations do not project into the curved portion as set forth in Claims 2-6 
and 8-12. 
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Accordingly, Appellant requests that the Examiner's rejection of Claims 2-6 
and 8-12 under 35 U.S.C. § 103(a) be reversed. 
Claim 13; Rejected Under 35 U.S.C. § 103(a) 

Claim 13 stands rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Punte (U.S. Patent No. 2,327,455) in view of Ferngren (U.S. Patent No. 2,099,056). 
Punte and its failure to disclose the elements of the present invention are discussed 
above. Ferngren discloses a flexible plastic cap for a flexible bottle. See, Col. 1 , lines 
40-47. Ferngren does not discuss a crown closure. As crown closures and plastic 
caps are different types of closures, these references cannot be combined. It is again 
noted that, "obviousness cannot be established by combining teachings of the prior art 
to produce the claimed invention, absent some teaching, suggestion, or incentive 
supporting combination ." In re Geiger, 815 R2d 686, 2 U.S.P.Q.2d 1276 (Fed. Cir. 
\987)(emphasis added). Here, there is no suggestion that the cited references should 
be combined. 

Accordingly, Appellant requests that the Examiner's rejection of Claim 1 3 
under 35 U.S.C. § 103(a) be reversed. 

Conclusion 

It is submitted that Claims 1-13 are patentable over the prior art. Therefore, 
Appellant respectfully requests that the Board reverse the Examiner's rejections of 
Claims 1-13 and remand the application to the Examiner for the issuance of a Notice of 
Allowance. 



Registration No. 42,691 

Eckert Seamans Cherin & Mellott, LLC 

600 Grant Street, 44th Floor 

Pittsburgh, PA 15219 

(412) 566-1253 

Attorney for Appellant 
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CLAIM APPENDIX 


1 . (Original) A crown closure comprising: 

a shell having an inside, a top, a skirt, a curved portion and a plurality of 
serrations which do not project into said curved portion; 

said curved portion disposed between said top and said skirt; 

a liner secured to said inside; and 

wherein said curved portion is adapted to be the same shape as the mouth 
contour of a bottle. 

2. (Original) The crown closure of claim 1 wherein said curved portion 
has a radius greater than about 1 .7 mm. 

3. (Original) The crown closure of claim 1 wherein said curved portion 
has a radius of about 0.1 57 inches (4 mm). 

4. (Original) The crown closure of claim 1 wherein said shell is 
manufactured from a blank having a diameter of about 1 .4 inches (35.5 mm). 

5. (Original) The crown closure of claim 1 wherein said shell is formed 
from a blank having a diameter less than about 1 .4446 inches. 

6. (Original) The crown closure of claim 1 wherein said shell has twenty 
serrations. 

7. (Original) A closed container comprising: 
a bottle having a mouth; 

a crown closure secured over said mouth; 
said crown closure comprising: 

a shell having an inside, a top, a skirt, a curved portion and a plurality of 
serrations which do not project into said curved portion; 

said curved portion disposed between said top and said skirt; 
a liner secured to said inside; and 

APPENDIX 1 


wherein said curved portion is adapted to be the same shape as the contour of 
said mouth. 

8. (Original) The closed container of claim 7 wherein said curved portion 
has a radius greater than about 1 .7 mm. 

9. (Original) The closed container of claim 7 wherein said curved portion 
has a radius of about 0.1 57 inches (4 mm). 

10. (Original) The closed container of claim 7 wherein said shell is 
manufactured from a blank, and said blank has a diameter of about 1 A inches (35.5 
mm). 

1 1 . (Original) The crown closure of claim 7 wherein said shell is formed 
from a blank having a diameter less than about 1 .4446 inches. 

12. (Original) The closed container of claim 7 wherein said shell has 
twenty serrations. 

13. (Original) The closed container of claim 7 wherein: 

said bottle mouth includes an upper portion and a lower portion with a 
fulcrum therebetween; and 

said curved portion has a radius that is similar to said upper portion. 

14. (Withdrawn) A method of producing crown closures comprising the 
steps of: 

a) providing a die press; 

b) providing metal sheets which my be die pressed into crown closures; 

c) using said die press to form blanks having a diameter of about 1 .4 
inches (35.5 mm); and 

d) using said die press to form crown closures using said blanks. 

1 5. (Withdrawn) The method of claim 1 4, wherein: 
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said crown closures include a shell having an inside, a top, a skirt, a curved 
portion and a plurality of serrations which do not project into said curved portion; and 
said curved portion has a radius of about 0.1 57 inches (4 mm). 


1 6. (Withdrawn) The method of claim 14, wherein: 
said crown closures include a shell having an inside, a top, a skirt, a curved 
portion and a plurality of serrations which do not project into said curved portion; and 
said curved portion has a radius greater than about 1 .7 mm. 
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EVIDENCE APPENDIX 

None. 


APPENDIX 2 


RELATED PROCEEDINGS APPENDIX 


APPENDIX 3 


